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| BEFORE THE POLLUTION CONTROL HEARINGS BOARD
| STATE OF WASH]N GTON

M/V AN PING 6, )
_ Appeilant. ) PCHB No. 94-118
‘ v, | ' o ) FINAL FINDINGS OF FACT _

S : ) ) CONCLUSIONS OF LAWAND L
STATE OF WASHINGTON. } OR.DER ‘ - _' LR
DEPARTMENT OF ECOLOGY. ) S ' R

. . . . N i " } - ‘ }
Respondent. - )
}

A ﬁnalheanng in this marter was held on Mav 16. 17 a.nd 18, 1995 The board was
) coenpnsed of Robert V J ensen and Jarnes Al Tupper. .Ir pre51dmg Court feportmg semces
' were provxded by Gene Barker &. Assoc1ates of Olvmpla, Washmgton

Appellant appeared bv and throuUh its attorneys. Todd A. Zilbert and the law ﬁrm of
Wood Tatum Sanders & \/Iurphv Respondent appeared by and through its attornevs Ronald L
LaVigne. Assxsrant Artornev General. |

‘ Having reviewed and considered the sworn testimoﬁy and e'dublts offerec-i and introduced
at the final hea;'ing, tbe board enrers the follpwieg | |

| . FINDINGS GF FACT B
The M/V An P1n2 6. owned bx Shanohm Hai Sh1pp1nq Ltd appeals the 1rnp051t1on of a

- 5162, 000 penaitv bv Ihe Deparrment of Ecologv under RCW 50.56. 780 and RCW 90.56.330.
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The vessei a 610 foot gram carrier. sails under the flag ot Chma w1th a predommatelv
chmese crew. Itisnota rrequent visitor 1o U.S. ports. The, vessel had been In New OrIeans in

199'7 and I.os An.c_reles in 1993 Just prior 10 the spiil the vessel had loaded gram in Portland.

Oreeon There is no record of prior onatrons of federal o state clean Water laws or 011 polluuon

reuulatrons The Depanment of Ecoioev d1d offer as exhibits deﬁcrencv reports 1ssued by the
United States Coast Guard citing a railure 1o list dunes of crew rn written 011 transfer procedures
This dehcrencv was hrst cited dunng a Coast Guard mspeeuon whﬂe the vessel was in Portland
on Ianuar'\‘ 8, 1994 and azarn after the sprll on January 10. 1594 |
At ISSL’[E here i i an orl spill that occurred .on .Tanuarv 10, 1994 .:I'he spill was ﬁrst
dxscovereo at around 5:3 S‘a m. while fuel was bemu Ioaded or bunkered .on the vessel “The An .
Ping 6 was at the time anchored in the Columbia River near Lonuvrew Washmeron The spilil
resulted rrom a hmdementzd lack of comrnumcauon betweenrhe vessei S chlef enemeer and the
tankerman r mamung the ruel barge Slgmﬁcanr zrrnonU the comrhumcauon problems was a
fallure to agree ona pumpmc rate and oumpmc seouence The chief engmeer beheved that tuei
was herng pumped at twice its actual rate and Intended to open and close several tanks as thev '

were filled. There was. however no radlo or other line of commumcatmn mamtamed w1th the

tankerman. - When rhe crew on the vessel first ohserved that atank was over-tlowing 'Ihey were
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 unable 1o contact the barge to cease pumping while another tank was opened. The-unabated '

pumping led to the disohai'ge ot"oil over the'starb,oard side of ‘the ;vessei._ :
| V. ” |
.+ The first Teport of tho 1nc1dent was made bv the crow ofa tug boat lying to the port oldo
of the fuel barge. This report was made around 5:50 a.m. to the tug boat company chspatchef
Theroaner the dxspatcher colledlthe Ma.rmc t'ichange too the Columbla Rwer at 6 13 a.m. and ‘

the Wash.mgton Department of Emergency Management ( “'\VDEM”) at 6:23 a.m. The Marine

Exchange, at the request of the vessel agont. placed a second call to WDEM at 6:56:a.m. to

' insure that the state had been riotified of the incident. ' L

V.
The Manne E*ccha.ncre sorves asa clommuxncation Imk for vessel trafﬁc on toe over | It
also as hmcuons as part of the Manno Fire and Saietv Assor.uauon ( “\/ISFA ) to provuie mmal .
notification and cleanup mobilization under oil spill response pians. The MSFA is speclﬁcally
appoinied agent b}lf shippingl a'ge'nts:to perform the initial ;esponse notifications once a feopoooo
plan has oe'en_ invoked. : | |
VI

In this case rhe xessel agent was notlned of the Sle by the Marine Exchange at 6:14 a.m.

Between that time and 6: .:0 am. an exchancre of telephone calls between the shlppmg a.qent the

MFSA coordinator. the g cornpamr aud CORLractors resulted in the rap1d depiovment of cleanup‘
forces. The vessel was boomed otf by 6:24 a.m. A;kizi‘:mer with booming equipment was
FINAL FINDINGS OF FACT. - .

" CONCLUSIONS OF LAW AND
ORDER

- PCHR Nn 04-112 e T




—
-1

dlspatched from a stte down river by 9:30 a.m. Bv rouahly 8 30am.a cleanup crew and

eqmpment were bemg assembled in Lonmew S 2 o
VIL .

Representatwes of the Department of Ecology responded with equal speed —Xt 6 25 am. -

" an Ecoloav emplovee contacted the WDEM operator By 7:00 am. Ecoloay staif Were enroute
| to Longwew Bv 9:00 a. m. the state had surveved the splll scene: was prepa.nncv for-afly over

InSpECtlon and moving raptdlv 10 estabhsh a corrunand post to ooordmate the cleanup.

VIIL

This sp111 mvoived 800 to 1500 gallons of product based on the assessment done by Don . -

Merntt The only evidence to contradxct this testimony is based on observanons of the spzll in

companson to other prlls observed bv vanous mtnesses Two Ecology wunesses estunated, '

based on visual observattons that 5.000 to 10. 000 aailons were dlscharged into the rwer This
testlmonv 1s toconsmtent with the department’s eniorcernent recommendanon wherein Eooloay
staif estlmated approxunateiv 5.000 gallons were dtscharaed based on their e‘:penence and
observations.” J The cnucal factual dispute is'the dlfference between the oll pumped from the fuel |
batae in companson to the ruel loaded into the vessel's tanks and i‘uel rematnmv on the vesslel

deck after the spxll Based on Merritt's oplmon that dlfference 1 no more than 1300 gallons. A

similar assessment was performed by the United States Coast Guard and rehed on b\. the

.D_epartment of Ecology in evaiuaring the gravity ot the sp1il_. The Coast Guard was unwilling to

1
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. that the Merrint testimony establishes the amount of oil dlscharged to the river.

make itself avmlab[e 10 the parties-or the board for clarlﬁcauon on this issue, We therefore find

X

' The majority of oil discherged was captured within the area of Eisher Island Sloﬁgh_ The:

north bank of the slough consists of two marinas. a house boat commu_nity*and arip rap

buttressed.emba.nkment that runs down riirer 1o Willow'Grove Park at the west end of tﬁe.slough.

Flsher Island makes up the south shore of the slouuh The up-river end of 1sland shorehne is

'prBdommatelv grasses and muci T'he area across from Ihe house boat commumtv cons1sts of

dense willows and other rzrowrh These areas were pamcula.rly hard hit by the th1ck tar hlce
bunker fuel dlscharged ﬁ'orn the vessel. o ' S L
T'he rapld and toorough response by the MSFA. v essel agent state ra.nd Coast Gua.rd y

limited the impact of thzs splli There is no mdmanon that any senous threat was posed to the

important natural resources ‘within the Columbia Rn er estuary downstream. While there was an

‘evacuation of some residents early in the spill response. the Department of Ecology On-Scene’

Coor&inator—eonoluded thar the evacuation ‘of residents was preoipitous- and that ther.e-"»vas. no
henous threat to human health from the sp111 ‘No e‘;'ldence was presented that 1od1cated any
direct adverse impact on fish or w 11d11fe frorn the spill. The state further ooncluded that the
megontv of recoverable oil was removed by J. anuary 18. 1994 The onlv e*cceptlon and

remaining concein after that date was a 1300 foor section of the willow grove on E isher Isiand.
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' cleanup ot the wﬂlows was the potential adverse impact of aagresswely trymg to clear ¢ out

The vwllows were problemaric because of dense branches and roots at water 1evel durmg hlgh

"tlde that made convennonal cieanup methods difficult to implément. Of concern throughout the ' - a

=,

: contarmnateci branches The debate and mdeexsmn as to how cleanup should have proceeded is S

\—..» .

understandable Acgresswe cieanup measures had the potennal of creating e\:eesswe o11y debns &

and only compoundmg contamination that might othenmse weather and dissipate over time:. At -

the same time there was concern that animals and bu‘ds would come into contact with il on the

'short stretch of the willows. The wiilows represent a pameula.riv sensitive env1ron1nent Dunng

_the course of eleanup animal tracks through the oil contammanon were noted by state ofﬁcxals

The Wlllows are also in- elose proxnmtv to several heron rookenes Herons were ant1e1pated to
return to these nesting sttes within weeks of the splﬁ It was cruclai therefore that the )
contamination of the wﬂlows be addressed and resolved as qulcklv as possible.
XL | ' | . l : ) | ‘ ot -

The course of the cleanup was di.reeted by three on-scene Eoordinatot'a (OSC)
representmc the federa.l and state governments and the respons1b1e party, in this caae the vessel
The Departrnent of Ecoloey as lead aaencv held ultimate- authontv for clea.nup dec131ons The
cleanup aenons undertaken by the respons1b1e party were done with the agreerent and approval
of the state OSC With respect to the willows. the state mmallv approved passive clean up
measures that included raklng and removal of debr_is but no wiilow cutting. On J anuarv 16 the-

state OSC approved steam cleaning of the wiilows and recorded in his notes that it “seems to‘.be

FINAL FINDINGS OF FACT.
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workma On the same dav the stare OSC concluded that Fi 1sher Island would need at least two
more days of cleaning., On the evening of January 16 the state OSC app_r_oved a different

approach. As recorded by the state' OSC. the willows were 10 be “hit hard” at low tide. This.

- would be preceded by bomping the beach at high tide and collection cf'any debris. As the fide .. :

d.rcpped. the crews would begin 1o spray the willows with a water fog. This plan was

*

implemented on Ja.nuarv 17. This plan continued to be implefnented ﬂirough January 20 without

objection by the state OSC.I OnlJ a.nuai'v 20 the reaponsible party O'SC a'skcd the state for

permlssmn to euher.stop cieaning or cut the willows back. The state OSC disagreed with cuttmg
becacse it would create 100 much debris. be a waste of txme and unproﬁtably dlvert eff'orts of the '.
cIeanup crews Work on the. wxllcws continued through Saturday J anuary 22 1994 By |
agreement or at [east w1thout apparent Db_] ecuon. the cleanup contractors d1d not work on

Sunday January 23.-1994._ ‘
- XL ‘, o
On Janua;y 22 thc state OSC chahged his opinion as to curting the willows. After
corisultation with depa.fn’nentl statf the state OSC conch'ided Ehat aeiective cuttin.q'of the willowa -
would be appropriate. This was presented to the responsuble party OSC 1nformallv on l'he same

a.ftemoon By letter on Januarv 2. 1994, the state OSC outlined the specific add1t10na1 cleanup

rneasures including cutting that would be requxred for the willows, The resp0n51b1e partv did

not resume work on the wﬂlows untﬂ January 28. 1994. The responsibie party OSC was

apparently waiting for approval from the vessel’s insurance c.'.u'riers to proceed with further

~_ FINAL FINDINGS OF FACT.
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etforts in the willows. Cleanup oniv resurned work when the responSIble partv OSC was adwsed

_bv the state OSC thar enher the work resumed or the state would undertake the work on behalf of

the responsxble parrv The respons1ble thercatter commenced the addmonal work outlmed in the :'

January 24. 1994, letter and compieted thar work on Pebruarv 1 1994 - - e

The funds expended on this cleanuu are cons1derab1e Over §1 mllhon in response costs

were incurred on behalf of the vessei. The vessei is also subject 10 addmonal claims Ior the COSIS .

. Incurred bx the federal rrovemmem and state .qovernmem in respondmg to the sp111 The vessel

may also be subjecr to claims for natural resource damages as weil as a civil pena.[ty asse'ssed by .

o

the Coast Giiard.

The Depam'nem of Ecoioav issued Notice of Penalty Incurred and Due No. DE 94CP-

S244 on 1 June 6. 1994, The notice cites violation ot RCW 90. 5 6 280 because the master of the

 vessel dld not notify WDE\I of the spill. 'I' 1e notice also c1tes v1olat10n of RCW 90. 36 3.:0 for

. uezhorent dlSChBI‘QE.‘ of oil. In assessmg a Denain under th15 section the depanrnent asserts in the

nouce ot penalrv that the maxinium daxh penalty'is $20. OOO In thls case the department '
assessed a daily penalty ot $19.000 for eight days. In the nonce Ecology states

Records show that that the spill posed a risk to the environment tor several weeks A
particularly due to the difficuity experienced in getting the spiller’s representative to
follow the suggested methods of cleanup related to the willows on F isher Island.

However. the majority of the recoverable oil was removed by January 18, 1994.
Accordingly, the oil is found to have posed a nsk to the environment for eight days.

_FINAL FINDINGS OF FACT.
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o In compurma the daily penalty the department rel1ed on its own. en.torcement gmdelmes.

A

Usmg tbese amdelmes Ecoloqy class1ﬁed the Splll asa’ Class l” based on the volume of 011 a

dlscharged 10 the water. Also relvms on the surdelmes the department concluded the mmxmum

' dmlv penalrv was $l7 500. This amount was increased to $19, 000 based on the alleged

recalcitrance of the vessel represeniative 10 proceed with cleanup of the willows.
CAny conclusmn of law deemed to be a hndms of fact is hereby adopted as such

Based on the foreqomo hndmss of fact, the board enters the followmg

coNCLUSIONs'OF LAW
_ -
Theboard has jurisdiction over thls matier ln accordarrce with RCW 43.21B.1 10. This | | L
matter was hea.rd de novo bv the board.- | |
| L
The mmal lesal rssue presemed o the board 1sthe allocation of the burden of oroof n |

this marter as to the reasonableness ot the penaltv assessed As a matter of general prmcxple the

burden of- proot in hnsauon rests with the partv seeklns arfirmanve relief. Gil Imgbam V. Ph;ins

' 11 Wn.2d 492 (1944); ‘M& 9 Wn. _App.. 122 (1973). This rule has also been stated to

place the burden of proof on that party “who would be defeated if no evidence at all were

FINAL FINDINGS OF FACT.
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offered Coffman v, Snokane Chromcie Pub. Co., 63 Wash. 1636 (1911). The burden of proot

consists ot two cornponents the burden of productlon or comma tomard W‘Ith evrdence and the‘ N | |
T ultlmate burden of ] persuasmn menghgm 11 Wn.2d at 495 We conclude consrstent wnh the. “:':_
| rules. of tlus board. that the mmal burden ot proof Tests Wlth Ecolocy WAC 37 1 08 1804(a) ;
IIL.
" The de novo standard which has been consistently apphed to penaltv marters by the i

PCHB is derrved from rne ‘concept that a notice of penaltv is akm toa sumrnons and thus o L
consututes only an allegauon that a violation occurred and a CIB.IIII for relief; in the form of a -
penalttlf It does not connote any tvpe of adjudlcatlon of the clatmed v1olanon Indeed the '

Department of Ecoiozy is without authonw to conduct any adm1mstrat1ve ad;udrcatlon of its

penaltv assessments, Protan Laboratones Inc V. Deoartrnent of Ecologv PCHB No 36- 20

{ 1986) The board 5 1nteroretat10n of its standard of review has been upheld in _lemaﬂg_an

Afr Authorltv v. Glascam Builders, 8’3 W 2d 2550 760 ( 1973') and in PC HB V. Ftelds Products
68 Wn App 83.87¢ 199”1 C onsistent with the de novo standard of review this board is not . '
required tq atford any deterence 10 the claim or summons issued bv the Depamnent of Ecoloqy

Bueschel v, Kttsao Count\ 125 Wn ”d 196. "O" (1994)(dxscussm0 the de novo standard of |

; review tor the Shorelines Hearings Board) It is thus i 1mproper and in derogamon of thlS board s

statutory authority to assign any deterence as to the reasonableness ofa penalry even where a

vtolatxon is evident or stipulated'. In__most cases this issue is of little consequence because the ‘

~ board’s decision falls where the preponderance of the evidence lies regardless of the burden of
FINAL FINDINGS OF FACT. L. _ o o
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2 penaltv on the appellant

proof. The evidence on the reasonableness of a penalty is very rarely in a state of equipoise such

that a decision wﬂl turn on the burden of proof. |
We recognize that the fOI'CFIOlIlE conclusmn is contrary to Elmmm o .
PCI—IB No 94 178. Conclusmn of Law [TI (1995). The relative burden of proot was not, |

however an issue ra1sed by either partv in Fletcher and the board’s comments were rendered

w1thout any leaal analv51s or discussion. Compare, Protan Laboratones Inc, v, Ecology PCI—[B

_ \Io 86-20 (1986) Havmg considered the issue on the bneﬁng of the pames in this case, the

'board is. convmced that it is inappropriate to place the burden of proof as to the reasonableness of

V.
We turn next to the alleged v1olat10n of RCW 90.56.280 which prowdes

. It shall be the dutv of any person dlschargmsz oil or hazardous substances or
otherwise causing, permiming, or allowing the same to enter the waters of the
state, uniess the discharge or entry was expressly authorized by the department
prior thereto or authorized bv operanon of law under 90.48. 2000, to 1mmed1atelv
notify the coast guard and emergency management division. The notice to the
division of emergency management within the department of commumnity - -
development shall be made to the division’s 24-hour statewide toll free number

estabhshed for repomncr emergencies.
The clear inteut if this lan_guage 1S to insure prompt notice-to the state and lhe Co‘ast‘:Guard inthe
event dfa spill. '_l'he vessel was c:ited onl}}_ for failing to netil:_v the WDEM. |
There is no dis;lute that a call was made 10 WDEM on behalf of the l:ug bdal participating
in.transfei' of oil at 6:23 am. We eeublude that this call disclxarged tlle notiflcation requiremenls

FINAL FINDINGS OF FACT.

““CONCLUSIONS OF LAW AND

'ORDER

P("rm Na 04112 . .. - a1 o S e re——



1o

a9

A - T T

under the statite. The ruo boat was a parucrpant in the oxl transfer and at least 1n part responsxble |
for the failure of communication that resuited in rhe dlscha.rae ot oil to the nver As such. the tua :
\tras any person ‘.ntthm the meaning of the stamte. The dutv to notlfy the state was also |
satxsﬁed bv the cail ﬁom the marine exchange 10 WDBM at 6: 56 a.m. Ecologv S own
enforcement omdehnee interpret Immedrate to mean within one hour of the sptll In thls case the
splll washrst observed between 5:30 and 5:50 a.m. The call at 6:56 am. was close enough in
tune to"dlsooverv ot the event to satisfy the sunxory nonﬁcatlon obhgatlon |
| | VI

Ecology argues that notice from the Marine E‘{chanue does not satlsfv the nottﬁcanon |
re.qmrement because the e'(chanue s not an agent of the vessel and was never authonzed by the -
master of the vessel to make a call to WDEM on behalf of the vessel. We dlS&EI‘CC Asa |
mernber of ‘\/ISFA the marine exchange is spec1ficallv appomted under oil spiil resoonse plans to
undertake call out notice ta regniatory agenctee in the event of a eplll In this.case an oil sptll
response‘ pian was 1nvoked at 6: 14_a.rn. with contaet from the marine exchange Io the vessel
agent. Asa consequence of the oil spill response plan havrng beenltnvoked the Manne
E‘tchange was authorized to contact WDEM on behaif of the vessel under the terms of the MSFA
enrollment agreement. The plan clearly worked as 1ntended The state and other emergency

response agencies were 1mmed1atelv notified of the spﬂl and lmrnedlate response aotton was

taken bv all parues It. rnakes little sense in a situation where ttme is crmcal to impose a burden

on the parues to make muitlple cails to WDEM. For vessels enrolied in MSFA- the notiﬁcation

_FINAL FINDINGS ‘OF FACT,
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11 requirement is best delegated to the Marine Exchange leaving the master of the vessel, the vessel

20

2 agent and.-int_eri.:;n re'sp.onsi'Ble parrv OSC to deal widn the 'niore.inlportant.spﬂl response.
i : We accordingly find no violation of RCW 90.56.2801‘“_‘
| 6 “The remainder of chis case is con:nned to the reasonableness of the $152. 000 penalty for
’f . -- nechgenr discharge of oil under RCW 90. 56.330. Summarv _]udgment was prevmusly entered on -
8 an noncomested motion finding that the vessel was liable under this statute, As a prelm@
12 matter the Depam'nent of Ecology contends that ‘while that statute sets the maximum dally
11_. ' penaliv at $20 000, the vessel here is subject toa daﬂv maximum of $30,000. Ecology amnes aj‘_
19 thxs arrzument under the theory that any wolauon of RCW 90 56 330 is also a vmlatmn of RCW N
13 .90 36. .:20 proscnbmg the dlSChﬂIE& of oil to waters of the state. The dauly maximum penaltv for -
14 : B vmlatmg RCW 90. 36 _170 is $10 000 pursuant 1o RCW 90.48. 144 ThJs 1nterpretanon of the
zs ! law was upheld in Leson v, Staze 72 Wn. App 358. 363 (1993) Unhke i&m however in this
: 1: i' . case the depamnent did not seek to impose a dadv penaltv oI $30 000 The norice of penaity
18 ' does not reference RCW 90.36. ”SO or a daily maximum penaltv of $30 000. RCW 9Q. 48 144
| 19 : requ1res rhat any’ penalw nnposed under i1s terms be done so in accordance with the procedures
ii | of RCW 43.2 iB _700 That statute in tum requires notice of a penaltv assessment, an opportumtv- .
31' l! to reguest recon51derat1on by the department and an opportunity 1o appeal to the PCHB. The
2 :
h: 1! department rnav not raise a violation of a stante for the first time at the ﬁnal heanng before the
0y f PCHB and comply with these procedural requxre'ments The maximum dally pena.lty is thus '_ | '
2 | gg?&%%ﬁs%ﬁff@%b
o
| ORDER C
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~$20.000 for each day the spill poses nsks to the environmen as determmed bv the dn.-ec:tor as .

.prov1ded1nRCW9036" o . S

! :VI.II.: |

Y e

RCW 90 56.330 provxdes the tollomne qudehnes for estabhshmg the amount of & o

' penaltv

" The amount of the penaltv shall be detemnned by the director atter takmg mto
consideration the gravity of the violation. the previous record of the violator in

. complying, or failing 10 compty, with the provisions of chapter 90, 48. RCW. the
speed and thoroughness of the collection and removal of the oil. and such other -
‘matters as the director deems appropriate. - : -

'Ecoloqy presented no eVIdence regarding a past hlstorv of violations of 90. 48 RCW The only

V]Olatlons mtroduced were dEi’ICIEnCV notices 1ssued bv the Coast Guard ]ust betore and after the

sp111 These deﬁcxencxes notices. related to the neghgenee causmg the spxll should not be -

factored into the amount of the penalty in terms of compliance his_tory. I also appears the vessel

responded thoroughly and effe'ctivelv 1 the oil spill with the exception of the delay beﬁveeri
January 24 and January 28 in undertaking the final response actions at the wﬂlow grove. The

penalty shouid accordmelv be based on the ta.xlure of the \essel to prornptly undertake the final

.

cleanup actmns on the willows, Lhe graviry of the spill and the number of davs the splll posed a

risk to the environment.
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X
One gauge of the gravity of this spill is the volume of oil discha:ged. Ecology esﬁxﬁateli'
that the amount was in excess of 2 700 ga.llons in'the notice of penaltv and consuiered the splll at’

the hmh ra.nge of spill classification under its penaity gwdelmes We have conciuded thm; the

‘volume of oil d1schar.qed was iess that 2.000 gallons. The gravity of the sp1ll can also be
: assessed on the threar it posed to the ColumbIa River estuary and in parrieular the area known as

- the willows on F 1sher [sland. Even at 2000 gallons the sp1ll could have done smmﬁcant damag

to the estuary and did in Tact constitute a projonged threat to mldhfe on F isher Island.
. o ——
X.

W]ule the board 1s not bou.ncl by the Ecology penalty guldelmes. those gmdelmes do
prowde a useful reterence pomt for assessmg the reasonableness of a penaltv and i insure a fair
and consistent apphcanon of the law. While the volume of oil d1seharged would suggest that
splll be treated as a Class 2 event. treating the marter as a Class 1 spill is not unreasonable glven

the sensitivity of the environment. The guidelines for a Class 1 spill suggest a daily penalty of

" between $17,500 and $20.000 under RCW 90.56.330

‘We conclude thata dallv penalty ot $19.000 is reasonable This arnount takes into

. account the volume of oll cllscharzed 2s found by the board and the sensitivity of the Columb1a '

to any dlscharge of oil and the potenual that this spill could have caused conmderable damage to0
important regional resources. Fina_lly:. this amount reflects the delay by the vessel in

impiementing the tinal.eleanup measures required for the will.ows on January 24. 1994. We are
FINAL FINDINGS OF FACT,
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not svmpathettc to the view by the‘department expressed at the heanna thaI the‘ responmhle party
vvas recalcxtrant to 1mplement a cleanup erfort endorsed by the state h-om the outset. The notes
of the state OSC coordmaxor. minues of rneennas by the parues during the resoonse actton ahd.
testimony of the wltnesses make clear that the state did not requtre any cuttmg of the Wﬂlows
prior to J anuary 2.’1 1994 At the same time we are concemed that the vessel abandoned cleanup‘

for several davs 1o conter vnth its insurance carriers. Retzardless of “what may have occurred

pnor to Janu:arv 22, there is no excuse for any delay in Implementma the cIeanup descnbed

orallv on Januarv 22, i994 and in writing on Januarv 24,1994,

6ur remammg consideration is the number of days the spﬂl posed a nsk to the
envlronrhent As ongmaﬂv determmed bv the deparrment in the notice of penaltv the threat to -
the environment was substanttallv abated by January 18, 1994 the date by whlch the majority of
recoverable oil had been removed. As elicited in testimohy this date is conservative. It ﬁd‘ly
uppears thar a‘ny'reeoverable oii was rerhoved prior to that date and that any remainina oil.was -

limited to contammatlon on shorehnes facilities and boars Wlthln F 1sher Island slough BV the

moring of .T anuary 19 1994. for e'-:ample little or no otI was being released from the area of the

: wlllows The state OSC noted on that date oniv the presence of an 011v sheen bexng dtscharged

from the willows. Any risk posed by the willows was thus in the loss of habitat and petential

- that wildlife might have come into-conract with the oil saturated area prior to the final cleanup

effors undertaken on January 28. 1994,
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* The dale penalty amount ot $15.000 should accordmgly be assessed fora penod of elght,

- -days from Januarv 10, 1994 through January 18 1994, for a total penalty of $152 ,000.

m;

AR

Any ﬁ.ndmg of fact deemed to be conclusion of law is hereby adopted as such.

From the foregoing fmdmcrs of fact and conciusmns of Iaw the board enters the

following -
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) T ORDER

. 2 ‘ IT IS HEREBY ORDERED that Notlce of Penalty Incurred and Due No.DE 94CP 8744-:.
3 .

D I 13 REVERSED as to the vxolanon and penaltv in the amount of $8 000 1mposed under RCW

"5 ! 9056280 and u
g | IT IS FURTHER ORDERED that the same notice of penaltv is. AFFIRMED as to the : _ |
7 ' HGIatIOI'l of RCW 90. 56 3.30 and penaltv in the amount of $152, 000
8 DONE this {‘g‘m" day-of w,a,a_ﬂuazé . 1995,

10 ‘ ' .
11 POLLUTION—G@NTROL HEA.RINGS BOARD
12 - . 7 . . L B - M A i
13 o R Q ES AL TUPPER. JR. Pres1dmg
IF e R T '

15 a ' : ' )
_ | ‘ROBERT V. JEMSEN. Member A
16 1 . o . o
17 P94-113F ’
181 o
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